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represented the contents and subject matter of her book and 
accused her of hypocrisy (A-8-9). In the first cause of action, 
against the Martin defendants,* she also charges that the so- 
called "Ms. Guitar quotes" were false and defamatory (A-9-10). In 
both first and second causes of action, Yottes is a defendant (A- 
7, 11); the second cause of action, against the Westinghouse de- 
fendants, expressly alleges that Yottes was involved in the plan- 
ning and programming of the Jeffers-WINS broadcast (A-12). 

Paragraph 37 of the third cause of action alleges that 
all of the defendants acted jointly in conspiracy and collusion 
to defame and injure the plaintiff, that they did defame her and 
she was injured thereby (A-13 937). The same cause of action 
also alleges that these selfsame acts undertaken jointly by ali 
the defendants constituted a violation of the Communications 
Act of 1934 (A-14 9438). 

The defendants’ cases rest on fair comment and consti- 
tutional privilege. The defendants assert, and the court below 
has found, that fair comment applies to each of the statements 


alleged by the plaintiff to be libelous. 


¥The term “Martin defendants" collectively refers to Robert 
Martin Corporation ("Martin"), Weinberg, Berger, Ycttes, 
Schneider and Lloyd. The “Westinghouse defendants" refers 


to the two Westinghouse Corporations and Jeffers. 
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Such a showing is critical to them because their defenses are 


~ 


all grounded on fair comment, and as plaintiff has demonstrated, 
fair comment does not apply to a false publication made solely 
for the purpose of causing harm (P Br. 50-53). None of the de- 
fendants has challenged the plaintiff's statement of this funda- 
mental principle of the law of libel. What is more, although they 
have thus tacitly acknowledged that the conspiracy is fatal to 
their key defense of fair comment, none of them has attempted to 
question or explain away the plaintiff's categorical demonstration 
of the inexplicable gaps, contradictions and inconsistencies in 
the Berger-Yottes account of how Yottes' allegedly ‘»7rtuitous lis- 
tening to the Jeffers broadcast culminated in the Martin leaflet. 
In arguing for affirmance of summary judgment, defen- 
dants are simply asserting that the court below was entitled to 


credibility to Berger, Yottes and Jeffers' denials of 


« 
r 
c 
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racy despite the conflicts, contradictions and gaps in their 
testimony. Also, say the defendants, the court properly rejected 
and ignored the inferences most favorable to the plaintiff to be 
drawn from the undisputed evidence of the circumstances surround- 


ing the broadcast and the publication of the leaflet. Defendan 


ct 
a 


maintain that the wholly uncorroborated Berser-Yovuvtes story of the 
source of the leaflet "review" was properly accepted vy the court 
below as true. 

As "factual" authority for Yottes' non-participation in 
the cunspiracy, estinzhouse's brief cites two and only two affi- 
davits (W Br. 9). First, it refers to the affidavit of Dickey, 
General Manager of Station WINS, who says that Yottes' "employ- 
ment records .. . show that... . he had nothing to do with the 


aL 


book review in question! (A 136; exclamation point ours.) 


-5- 


Dickey does not even purport to state that he had any personal or 
other knowledge of Yottes' activities at the time of the con- 
spiracy, and there is no evidence to show that he did. As its 
Only other authority for Yottes' non-involvement in the conspir- 
acy, Westinghouse cites his affidavit (W Br. 9; A-183).* Para- 
graph 5 of Yottes' affidavit is a blanket denial of participation 
in the preparation of the broadcast. As such it says no more 
than Yottes' denial in his answer, which merely creates an issue 
of fact. In 46 of his affidavit, Yottes tells how he allegedly 
happened to have heard the broadcast, subsequently tared it and 
transcrited the tape. 

Yottes' denial that he worked with Jeffers in prepar- 
ing the broadcast must be evaluated against his identical, flat 
and unequivocal genial that !.. ever at any time worked with Jef- 
fers at WINS (D 110 p21:19).** Jeffers' testimony directly con- 
tradicts Yottes. He says that he and Yottes customarily worked 
with each other (P Br. 28; D 121i p82:14). Yottes' account of 
delivering the broadcast transcript to Berger runs directly 
afoul of the best evidence rule and the myriad inconsistencies 
and conflicts that discredit Berger's story of what he subse- 
quently did with Yottes'’ alleged transcript (P Br. 24-27). \ 
defendant has even attempted to explain what became of Yottes' 
purported transcript nor tried to unravel Berger's tangled and 


¥As orici sinally served and filed, the we pinghouse 


ELL 


A 16: for fottes’ non-involvement in tae conspir “not 
A 133. The first citation, A 163, referred to the ar Piaaest 
of Mina, Lloyd! Ss attorney, who had no personal knowledge of 


the facts, and plaintiff's reply brief responded accordingly. 
Westinghouse's subsequent correction of the citation to A 183 
has required plaintiff to revise her reply brief. 


*¥#As in plaintiff's opening brief, "D" refers te a document num- 


ber in the record but not the appendix; "p" to the page in that 
document, and ":" when used, to a line on that page. 


ak: 


wholly unsubstantiated account of how the supposed transcript 
found its way in a different version into the leaflet. (ibid.) 
Nor is it denied that Berger's account is directly contradicted 
by his own secretary Migliore and his own partner Weinberg. (ibid.) 

Berger, Yottes and Jeffers' mere denials that they con- 
spired are not sufficient to establish the absence of a mater‘tal 
issue of fact. To establish conspiracy, plaintiff need not of- 
fer direct evidence of agreement among defendants. 

"But it is said that in order to show a com- 

bination or conspiracy * * *® some agreement 

must be shown under which the concerted action 

is taken. It is elementary, however, that con- 

spiracies are seldom capable of proof by direct 

testimony, and may be inferred from the things 

actially done * * *#" Eastern States Retail Lum- 

ber Dealers' Association v. U. S., 234 U.S. 600, 

612 (1914). 
The rule that applies to this case was well set out many years 


azo in a prominent treatise on evidence, 3 Greenleaf, Law of Evi- 


dence (rev. ed. 1899) 122 § 


ie) 


He 


"The evidence in proof of a conspiracy, will 
generally, from the nature of the case, be 
circumstantial. Though the common design is 
the essence of the charge, it is not necessary 
to prove that the defendants came together and 
actually agreed, in terms, tc have that design, 
and to pursue it by common means. If it be 
proved that the defendants pursued by their 
acts the same object, often by the same means, 
one performing one part and ancther another 
part of the same, so as to complete it, with 
a view to the attainment of that same object, 
the Jury will be justified in the conclusion, 
that they were engaged in a conspiracy to 
effect that object." 


Only very recently the same principle was stated in a case charg- 
ing a Sherman Act c“nspirecy: 


"Thus, where agreement is alleged, a 
showing of parallel activity is suf- 
ficient to defeat a motion for summary 
judgment unless the moving party can show 
that its interercs were divergent from 


Fe 


the interests of those with whom he was 
alleged to have agreed and the most 
reasonable inference which can be drawn 


from his actions is innocent." Mages v. 
Spalding Sales Corp., 1975-2, Trade Cas. 


760,579 79 at page 67540 (D.C. N.D. Ill. Nov. ate 
19753; not yet officially reported). 


In the present case, there is no way that Berger, Yottes and Jef- 
fers can show a divergence of interest. Each admittedly took 

part in the publication of the defamations. In moving for sumn- 
mary judgment, the defendants assumed the burden of showing the 
absence of conspiracy. The undisputed proof of their parallel ac- 
tivity coupled with their inability to reconcile the contradic- 
tions in their evidence cannot support the decision appealed from. 


" 


'CwJhere the evidentiary matter in support of 
the motion does not establish the absence of 
a genuine issue, summary judgme-i+ must be de- 


nied even if no opposing evident .ary matter is 
presented.’ " Adickes v. S. H. Kress and 
Company, 398 u.S. 144, 160 (1970) (quoting the 
report of the Advis ory Committee on the revision 
of Rule 56(e); emphasis, the Court's). 


Principles applicable to summary <idgment motions 
generally, are applicable to such motions when 
made in a defamation action. [Citations omitted] 
* * * * upon such a motion in a defamation case, 
as in all other actions, the court must resolve 
all ambiguities and draw all reasonable infer- 
ences in favor of the party opposing the motion. 


(Ci.ations omitted]" iiotchner v. Castillo- 
Puche et al., Liygh Bans 5516, memorandum decision 
t 22-23 (S.D. . Nov. 12, 1975). 


Yottes himself, the key conspirator, has filed no brief. The re- 
maining defendants maintain Yottes heard Jeffers' broadcast by 
pure chance at 9:00 a.m. on Sunday, December 17, then at Berger's 
request, taped it at or about 1:00 p.m. that day, transcribed the 
tape and gave the transcription to Berger. Then, say the defen- 
dants, Berger caused Yottes' transcri,;tion to be reproduced in 


the leaflet that Berger had distributed at the zoning hearing. 
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13 meeting, yet Yottes' alleged transcript, the only tangible 


evidence that possibly could, if it were authentic, independently 


confirm even one link in the Berger-Yottes chain, has never been 


produced, nor has its absence been accounted for. Nor have the de- 


fendants even as much as attempted to deny or justify a single 


the manifold contradictions and inconsistencies that riddle 


one of 


Berger's account of his preparation of the leaflet "review" (P Br. 


20, (23-27). 


When Berger was first asked what he had done with the 


purported transcript of Jeffers' broadcast that Yottes had 


allegedly made and delivered to him, Berger flatly disavowed any 


recollection of it (P Br. 24-25). Only after the forceful and 
pointed intervention of his attorney (A-48), who in effect sum- 
marized the Martin factual defense in capsule form, did Berger 


answer that he had given Yottes' alleged transcript to "somebody 


on the office staff." Defendants' inability to produce Yottes' 
alleged transcript of the broadcast confronts the trier of fact 
with a critical issue of credibility. 

After Berger's attorney had interceded, Berger said he 
might have given the Yottes transcript to Migliore or one of "A 
number of clerks and secretaries working for me" (A-49 P Br. 25). 
Yet Berger's own partner, Weinberg, and Migliore herself both 
testified that only Migliore, and no one else, worked for Berger 
(P Br. 25-26), and she testified positively that she '.ad never 


seen any transcript of Jeffers' broadcast until the afternoon of 


let (P Br. 26). These facts, too, the defendants have not at- 


oii 


tempted to explain or refute. Plaintiff has the right to read 
Berger's deposition in open court and to have him and Yottes tell 
their stories to a jury who will decide where the truth lies. 

In order to make their case here, the defendants have 
been compelled to present and rely upon, as facts, matters that 
are without any foundation in the record or are themselves criti- 
cal issues of fact. They repeatedly characterize Jeffers' "re- 
view" as news (W Br. 7-8), but their own witness's testimony is 
to the direct contrary. Dickey, the General Manager of station 
WINS, offered by Westinghouse as one having knowledge of the 
facts, testified that the "review" was "soft material," which he 
carefully distinguished from news. (P Br. 50; D 117 pll:14). 

A central issue is the untimeliness of Jeffers! virulent, Christ- 
mastide attack on the author of a six-month-old, summer book. 
They allege that Jeffers was a competent literary critic (W Br. 
8), but also argue that the court below properly disregarded all 
the evidence to the contrary (W Br. 37 f.n.). The uncontradic- 
ted evidence of experts shows that Jeffers' testimony indicates 
that he was not a bona fide book reviewer (P Br. 30-33). They 
claim Jeffers alone was responsible for the "review" (W Br. 8), 
also that the leaflet was "a printed reproduction of the re- 
view" (W Br. 7). The first allegation is a central issue in the 
case; the second is untrue because there are differences in 
language between the two. 

All of the defendants have grounded their cases on 
fair comment. Fair comment cannot apply to this case in any 
sense, and in no event can statements made pursuant to a con- 
spiracy to injure another constitute comment (P Br. 50-51). 


To bring their defamatory utterances within the ambit of 


-ll- 


fair comment defendants have "the burden of showing the absence 


of a genuine issue as to any material fact" concerning the 


6 


plaintiff's allegations of conspiracy, and for that purpose the 


0 


defendants' papers "must be viewed in the light most favorable 
to the" plaintiff. Adickes v. S. H. Kress and Company, supra, 
398 U.S. 144, 157 (1970). The defendants have put forward 
nothing that overcomes the lack of credibility of the three 
parties on whose testimony their case depends, Berger, Yottes 
and Jeffers. 
Plaintiff has alleged that she has been defamed as the 

consummation of a conspiracy for that purpose. Within a period 
f three days, the only three days that could serve Martin's 
purpose, WINS broadcast a review of her book and Martin dis- 


4} 7 _ ad +} 1h - } = > g £ » I TC 
tributed its version of the broadcast at a zOning hearing. WINS! 


he 


self-proclaimed mission is "All News All The Time," but the 
plaintiff's summer book was already six months old at the time 
of the broadcast. 

Defendants have claimed that the timing of the broad- 


cast and Martin's use of it in the leaflet rest on a pure coinci- 


dence, for which the defendants have put forward a particularlized 
account. The discrepancies in wording between the broadcast 
"review" and the leaflet version demonstrate prima facie that the 
leaflet is not, as the defendants represent, a transcript of the 
broadcast. Defendants' testimony of the oririn of the leaflet 

is unsupported by any documentary evidence as required by the 


best evidence rule; it is studded with contradictions and incon- 


Sistencies, which they do not explain or deny. 


wl te 


Defendants have Failed to Establish 
That ary Judgement Was Properly 
Granted on the Basis of Fair Comment 

The bulk of the defendants' argument in support of 
summary judgment is directed to this defense of fair comment. 
Westinghouse's entire Point I on the allegedly nonlibelous 
nature of the publications is predicated on fair nment. 


Point II is explicitly entitled in fair comment, and Point III 


On constitutional privilege again picks up the refrain of 
comment. The other two defendants' briefs follow the same 
pattern. 
The defendants' reliance on fair comment is entirely 
irst place, the defamatory 
publications that the plaintiff complains of are false statements 
of fact. It is the jury's province to determine whether a state- 
ment is fact or comment. Secondly neither the defendants nor 
the court below has made any effort to analyze the statements com- 
plained of and demonstrate how they constitute comment. 

As the New York Court of Appeals held in Hoeppner v. 


Dunkirk Frinting Co., 254 N.Y. 95, 105 (1930): 


k 


"The majority of the court, however, are 
of the opinion that the article goes further, 
and may be interpreted or taken as a criti- 
cism of the plaintiff's work * * * and of his 
professional capacity and intelligence * * * 
If the words are sus 

it then becomes a question for the jury to 

say whether they were used in any such sense." 
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noticed. some suburbanites are not too eager to 
have city folk moving in. An article in yester- 
day's Times describes resistance in New England 
to new home building." 


Jeffers may or may not know what he is talking about, but his words 
leave no doubt that in each sentence he purports to state facts. 
His next sentence is equally factual in tenor, and sharply disputed 
by the plaintiff: 
burban resistance is the subject 
a bcok by Mary Anne Guitar, who is 
neither a city planner nor an architect, 
but rather a writer about homes and con- 
servation." 
At this point in the "review," there arises the first obvious is- 


sue of fact, an issue so pointed and inescapable that the defen- 


dants and the court below have had to ignore it. The complaint ex- 


plicitly alleges that "suburban resistance” was not a subject of 


ee Sy, i ¢ 24 295 Tl}, 4 +} - a A to . } 
her book (A-12, 94931, 32). This the defendants have denied (A- 
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a question of fact to be answered only by reading the book. 
Jeffers next passed to two further statements clearly 
presented as fact and intended to be so regarded: 


"Her book is PROPERTY POWER. It amounts 
to a handbook on how to keep others out." 


In each succeeding sentence, Jeffers makes it plain that he is re- 


ferring to “suburban resistance," which he has at the wtset cate- 


gorically stated to be "the subject of a book by Mary ne Guitar." 
Each sentence reiterates the theme of "suburban resista:r’e" and me, 
the sense of "keep the others out. See Appelbaum affidavit (A- 


214, 93). What Jeffers' "review" said next was: 
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Essentially it deals with means of pre- 


* +4we not ~4ncw 1 at rot - 
ventin or Ci in unrestrained growth 


wae 5 \A 
and development to the detriment of the 
homeowner, property owner, and community. 
be battled include unregulated 


using, population and industry. 

¥ result of the implementation of 
Ss, land use controls and open 

space programs is the unavailab ility of 

land for newcomers; in this sense the book 

does advocate ‘keeping others ou " (A-322) 

396 F. Supp. at 1051. 


land 


Though there is no validity to the court's conclu- 
sion of fact that preservation of open space and protection of 
the environment is equivalent to xclusion, there is an all- 
important and legally critical difference in the relationship 
of its presentation of the book's subject to its concluding com- 
ment, on the one hand, and Jeffers' reiteration of the single 
theme, "Keep the others out," on the other hand. The court has 
done what Jeffers did not. Before its final characterization of 
the book, which is wholly inaccurate, says plaintiff, the court 
does state in its first two sentences something of the book's 
subject matter. Such a statement is prerequisite for fair com- 


Foley v. Press Publishing Co., supra, 226 App. Div. 535, 


——$————_——————— 


S44-545 (lst Dept. 1929). There the court held that words may 
be found to be comment if, and only if, placed in the context of 
"facts truly stated or referred to." 

As painstakingly analyzed in Foley v. Press Publish- 
ing Co., pva, 226 App. Div. 535 (lst Dept. 1929), on which the 
defendants rely, it is of the essence of fair comment that it be 


m 


based on facts truly stated. [The court expressly points out 


= hy 


that a statement which would constitute fair comment when linked 


to a truthful statement of fact "is a defamatory allegation of 
unless linked to a truthful statement. 226 App. Div. at 


545. As the court held: 


he purport of the plea [of fair comment] is, 

that all the facts stated in the alleged libel 
are true, that there remains in libel 
over and above all statements of et certain 
expressions of opinion, which s ing alone 


would be libelous, but that these expressions 
q e 


1 
of opinion when related to she facts proved 
were fair comment and that, therefore, the 
ex ssion of opini c 


543. (Emphasis added). 


iff denies that the "review 
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fact with respect to the ibject of her book. Further she as- 
serts that there can be no question that each passage quoted 

on pages 14-16 above was presented by Jeffers as his statement 
of fact as to the content end subject of her book. Defendants, 


on the othe 


"y 
p 
~ 


irgue that every single mention of the 


plaintiff's book is not fact but comment, criticism or opinion 


. b + + " <r 4 ‘oF ? } we Ac e nat - 

and that the ‘review,’ there ore, does not in referring to the 
book make a single statement of fac efendant lave thereby 
4mn- 1 +} 7 ona ant 14) 

impaled unemseives on otn norn: fa dile a. If the plain- 


purport. statements of fact, their falsity is then an issue 


> vy v al 
of fact that must go to the jury. If the detendants are 
correct, and they are not, in saying that every one of Jeffers' 
Statements are comment, they cannot be fair comment because, 


as the court held in Foley v. Press Publishing Co., supra, 


on facts truly stated. The defendants, however, insist again 
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and again without exception that they have stated no facts, only 
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he court repeats the necessity 


must be “an inference which a fair-minded man 
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The subject matter and content of a book is a matter of 


far T rer ~ ave ’ by c , , o : Tr. : - 
fact. Jeffers says This suburban resistance is the subject of a 
; ' 7 ; ’ 
book by plaintiff. That is his only exp it and caterorical 


statement of the book's subject and content, and the complaint 
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expressly aileges that ‘suburban resistance” is not her book's 
Subject ] q Fe ne passazses quoted and analyzed above are 
paraphrased iterations and reiterations of Jeffers' false, e licit 
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representation that the bcok's subject is "suburban resistance." 
Implicit in "keep others out," "keep the suburbs pure, " ' keep 
the others out,'" "People become secondary * * * especially * * # 
newcomers," "denounces progress" and "off limits" is the mis- 
representation that the book's topic is "wesistance ... to 

new home building," the "suburban resi: sance" expressly stated 
at the outset of the "review." The "review's" listeners and 
readers could understand only that it stated as fact that plain- 
tiff advocated "suburban resisvance to new hone building" and 
that was "the subject of [her] book" (A-15-17). 

The court below chose and quoted nine passages from 
the plaintiff's 282-page book to justify Jeffers' statements 
(A-322). In takin:, nine passages out of context, the court has 
made a finding of fact without foundation in the record. The 
defendants have consistently argued that all of the "review's" 
statements were comments, not facts. Nowhere in the defen- 
dantS’ motion papers or the "review" is there any mention of any 
passage quoted by the court. Plaintiff denies that the nine 
passages support Jeffers' misstatements. She has cited twenty- 
three passages as truly indicative of her book's subject (P Br. 
42). But it was the entire book that Jeffers misrepresented as 
"a blueprint for stagnation in the suburbs." The content and 
subject matter of the book as a whole present a central issue of | 
fact, which the court below has erroneously purported to resolve 


in granting summary judgment. 


Hypocrisy 
None of the defendants has attemp*<:: to deny that "hy- 


pocrisy" is by its very definition a persor . ‘“u AUMaN quality 
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of fact, the subject of the plaintiff's book. That, says 


Foley, is a question for the jury. 226 App. Div. at 546-547. 


The Misrepresentation 
of the Book's Title 


The Westinghouse and Migliore-Lloyd briefs attempt no 


p showing of the absence of a material issue of fact as to Jeffers' 
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misstatement of the title of plaintiff's book. He refer 


only as "Property Power" rather than by its full title, Property 


Power How to Keep the Bulldozer, the Power Line, and the 


Highwaymen Away From Your Door. Martin, however, adopts the 
ee 


district court view (M Br. 11), which, we respectfully submit, 


is a pure finding of fact and not in accord with common knowl- 
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have. The court notes that on the slip cover, the words 


"Property Power" alone appear on the spine and inside flaps and 
also on the spine of the book itself, while the full title is 


printed on the title page, the page facing the title page and 


+g most importantly, on the front of the slip cover, but then the 
court concludes as a finding of fact (A-316, f.n. 7) 


", . eCI]t is unreasonat to assume that 
any reader would or st.ould look further 
than the book cover, jacket or title page 


to discover the true title." (Emphasis added). 
_ This conclusion is inaccurate, immaterial and erroneous. 


It is inaccurate because the front cover of the book proper is 


blank, because the front of the slip cover does give the 


a1 


as a book reviewer, not as 


perately abbreviated the boox's 
to further the impression of the 


y exclusionary views and to conceal from 
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and highways would have revealed the piaintil s true concern witn 


the broader conservation, ecolozical and environmental values 


that affect the nation as a whole and have long been made public 
policy by state and federal legislation. 

The plaintiff's book accepts growth and homebuilding 
aS premises. As the court below, but not the "review," recog- 
nized, it calls for planning and regulation of every aspect of 
growth that affects the natural environment. Only by deliber- 
ately never referring to the book by its full and proper title 
and by not disclosing its true subject matter, was it possible 
for tne "review" to present the book and the plaintiff as ad- 
vocates of "keeping others out." 

Here again the court below was confronted with a clear- 
cut issue of fact. The defendants do not claim that Jeffers’ 
representation of the book title should be deemed fair comment. 
It is an issue of fact. In tindine that tne boox's prover title 
was "Property Power" the court transgressed on the province of 
the jury. 

The "Ms, Guitar quotes" 

fhe defendants and the court below have attempted to 
",aper over" the "Ms. Guitar quotes" (A=-18) with only. she broad- 
est generalities, avoidinre anything more than wholly conclusory 
aid cursory analysis of them (A-318=-320; Ral he Eid. Bitte be 
0 Ea Fe Tne plaintiff has cate rically asserted as to tne first 
two "lis. Guitar quotes:" 

"The plaintiff has never made any statement 

reinotely like eitner of tnese, and neither 

ae} 


the defendants nor the court below has 
shown that she did." (P Br. 10). 


Further she has categorically stated that defendants have never 
at any time shown that she ever uttered the expressions "pre- 
serve your wooded boundaii*s," "keep all newcomers out at all 


costs,” and "made to stay," 


which are contained in the first two 
"Ms. Guitar quotes" (P Br. 42). Nowhere in their briefs have 
the defendants denied these categorical assertions by the plain- 
tiff. What they do now instead is to make an argument (M Br. 9, 
17; S Br. 7, 12) that implies, without actually saying so, that 
Berger excerpted the "Ms. Guitar quotes" from Migliore and Lloyd's 
transcripts of the plaintiff's remarks at the December 13 "Save 
Irvington" meeting. (A-233-239). 

There is nothing in Migliore's or Lloyd's transcripts 
that supports any of the "Ms. Guitar quotes,” and at no point 
now or previously have tne defendants ever shown that there was. 
In fact, the plaintiff, not the defendants, submitted the Migliore 
and Lloyd transcripts of the December 13 meeting in opposition to 
defendants' motions for the express purpose of showing that there 
was no factual basis for the "Ms. Guitar quotes” (A-204-205, 
931-32). Accordingly there is no basis for defendants’ argument 
that plaintiff must show what she did say on December 13 if she S 
is to establish an issue of fact. On this point, as on all 
others, defendants have the burden of showing the absence of an 
issue of fact. There is no evidence of any kind to show that any 
of the "Ms. Guitar quotes" represent plaintiff's remarks at the 


December 13 meeting. Neither in Lloyd's nor Migliore's notes nor 


in anything else have the defendants shown a basis in fact for their 
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representing these as quotations of statements ever made by the 
plaintiff. The third "quote" was contrived by tampering with 
and distorting a sentence plaintiff had written in Mademoiselle 
magazine, and quite surprisingly the defendants themselves quote 
the very same material that the plaintiff uses to show the con- 
clusive proof of distortion (P Br. 10; S Br. 4). 

The court below found that the " ‘quotes' addition" by 
Martin to its version of the broadcast "presents some difficulty" 
(4-318). So, too, does the omission of material language from 
the authority relied upon for the proposition that false quota- 
tion of the plaintiff's words constitutes fair comment. The 
passage quoted by the defendants and the District Court (M Br. 
9; A-320) is set forth below with the material words bracketed 


a . oad Yarnton mt+e+4 fnem + ~~ 
urt and the defendants omitted from their quota- 


"And a fair and true report admits of some 
liberality; the exact words of every proceed- 
ing need not be given if the substance be 
Substantially stated. [True also is it that 
[the action of such public officials, and the 
[delay in the collection of taxes, are matters 
[about which a paper, either in its news items 
[or editorially, may make comments as long as 
[they are fair and just. Hoeppner v. Dunkirk 
[Printing Co., 254 wy. 95.) A comment is fair 

en it is based on facts truly stated and free 


m iuaputations of corrupt or dishonorable mo- 
ves on the part of the person whose conduct is 
witicd: zed, and is an honest expression of the 
iwriter's real opinion or belief.] Mere exaggera- 
tion, slight irony or wit, or all those delightful 
touches of style which go to make an article 
readable, do not push beyond the limitations of 
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under oath that their representations of the book's contents 

are correct and accurate. Plaintiff says they are false and 

that there is no factual basis for application of the constitu- 
tional privilege because defendants had the book's content and 
Subject before them in the book itself. By their sworn testimony 
as to their reading and understanding the plaintiff's book, their 
defamatory misrepresentation of its subject could have been made 
only with “nowledge of its falsity or in reckless disregard of 
whether it was false or not. Montandon v. Triangle Publications, 
Inc., 45 Cal. App. 3d 938, 120 Cal. Rptr. 186 (Ct. App. 1st Dist. 


2d Div. 1975), cert. denied 44 L.W. 3225 (Oct. 14, 1975). 


Sprouse v. Clay Communication, Inc., W. Va. » 211 S.E. 
2d 674, cert. denied 44 L.W. 3192 (Oct. 7, 1975). 


Furthermore, this is a motion for summary judgment. 
To prevail defendants must "show that there is no genuine issue as 
to any material fact." Rule 56(c). When they assert fair com- 
mnt and constitutional privilege, defendants are "talking out of 
both sides of their mouths." When they argue fair comment, they 
urge that their otherwise defamatory utterances rest on "facts 
truly stated." When they argue the necessity of plaintiff's 
showing of actual malice, they acknowledge “heir facts may be 
false and invoke privilege for their falsity. In doing so, they 
concede of necessity that at the very least, there may be a genu- 
ine issue of fact. 

This case is not here on a question of pleading, where 
factually inconsistent defenses are permissible. To prevail, 


the defendants must show what the facts are and that there is no 
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(P Br. 55-58; pp 7-8 supra). The cases cited by defendants here 
(W Br. 323-34; S Br. 10-11) were with one exception distinguished 
in plaintiff's opering brief (P Br. 59-60), and defendants have 


made no response to tre distinctions. In the one exception, 


United Medical Laboratories v. Columbia Broadcasting System, 404 
F. 2d 706 (9th Cir. 1968) cert. denied 394 U.S. 921 (1969) plain- 


tiff was not even named in the alleged defamation, and Oregon, 
where plaintifii was located, was specified as not within the area 
to which the utterance applied. 404 F. 2d at 707. If defendants 
are to meet their burden of negating a publication made with 
knowledge of falsity or reckless disregard of the truth, they 
must first show how it is possible even negligently for a "review" 
to misrepresent the subject of a book. Then they must show that 
they did not become "a particivant in a scheme or plan, the obe- 


ject of which was to employ grossly exaggerated and untrue as- 


sertions." Sprouse v. Clay Communication, Inc., supra, W. 
Va. » 211 S.E. 2d 674, 691, cert. denied 44 L.W. 3192 (Oct. 7, 
1975) 


Defendant Broadcasting categorically stated by its 
General Manager, Dicxey, on his deposition that the "review" FS} 
not "a controversial issue of public importance” (P Br. 52). Now 
4 


in a lengtt footnote (W Br. 32) defendants argue that to 


Dickey's express and affirmative statement a highly technical 


legal meaning must be attached. Defendants have advanced no 


evidence for their argument. Their attorneys were present at 
' a, i a on ma & : P Be —Te eT AK An » 4 ee 4 Y = 4 
C KE lepoSition and A ever Spportunit CO cros: nine 
. ° me P : i ns . ; : - . . 
™ ri ~ i ew > hae maeantace + fac - I mrih 4 sp ALIA nat ? 
nim Uv Ct4aPrily nis 2n in 4U WaS ir a lve ney 11cG nov ao 
7. T there ic y os nae? 4 AM » + what he meant ee 4, > 
. . -~ + 4 s + - ~ + ‘ - Ae a wee 7 e 4av ss - Atbiuy ~ vy AY as 
. sate y a n+ raw +} " fry wey 
JUeStioON oOo 3 I l Jury. 
r , 1d en : . 8 
"\ see no ¢ +} r nlainti + ¢ e 2 public fPicure 
4 s 2 mse 2 i ‘ 4 de A / 4 Wwe - AW Ch - _ * 2s “%» 
Aa CanAaen? RAMNaA? an ¢ mman ff Daray Ant rnvaercia eat haw 
endant: ) ire h jorman F. Dacey, ont ersial author 
- 4 7 . - = , = ; —~ - a 34, P ? ¢ 
ye \ ° ° ne } » @xpiain ii 
laintiff aninuveadA ‘ Ge fame | > matawt aoa naar al¢t + 
plaintili , » , aC rmeé r notoriety) warily nali vne 
+ Tt, a " = " ’ — 7 t+ ad 7 - 
bod if the "revi: levotec to nlaintiff 1 onally d de- 
-anithine 2, an opr bn . cnet we cet Om sy 1 f wet in Mieanird 
i. 1’ mb Ti ] I I ArlGy § »ilf) “wLUufn ied 0 © og v7 afi 2900UPL 
(tT " Bes we ee ae oe eee Lae? ae ee mab nadw.+ 4 
- 7 5 . ~_ 4 4 A+ Pe | ~ ~ ~ + a ‘ +4 mtava Mu v «= Jrshe 
eh Wet Oe Sa ten 
ener tomy ee ts 
T , ee aa ee , - + : 4 van? (107 ) i ~ 
mii s /« 2 ’ ** . > ~~ we co \ + Ai sem 
, P n eo - £ | - rad 7 . 4 » " . 
<a ont ; ~ ee + » Hien end + - Iatanm nz hoethe 
wunoreme yur na nu 1 e } >tors Cnat € In metner 
P - — . - , « ek 4 é ty. ¢ & at a4 ~* . — ’ we 4 ts 
2 "1V > "ec La C2 § 4 ae AU 1 exore / POVIGATI 
—_— ) ‘ ‘4 ote iy : we af hemes Pan nt e 
Diente : at ) raminattan ec o rAtaAr 
Ne. j We se Au « i. 2 inavion di LnAOSe 1CUCOPS 
ea 7 Snes PH ee ‘ — is _— ‘ ~~ 
ur ¢ - ‘ y , - y ’ ° - Ha r 2 a 
Vio 1l© Piadlillivulil lere ie ihe Pale 44 , in naw G& sé iv inde 
" £ + lat 7 + t 4 .liae 4 , . 4 
5 ; LY LI] 4 P > CL1ass yr | BCI i 
» 4+ a te ne rit Ds a0 nanrtaan ! " , t-te fear + hy at a+13+ {«= 
Dene rT LU t i= AL ULE Wao -rie zea, a" LUE < e 4 > StLavrutle o> 
er ye 


t 


ra 


“) 
QO 


e 


| 

“review" was broadcast to advance Martin by injuring the plain- | 
tiff. Title 47 U.S.C. §317 goes far beyond the traditional limits | 
of libel. It creates the right not to be injured by disguised 
advertising broadcast as if it were news or fair comment. The 
injury occurs when the matter is broadcast without announcement 
of its sponsor's name. 

The “review” is harshly and wholly condemnatory of 

plaintiff and her book. If there had been included in it, as the 
Act requires, the announcement that Martin had sponsored it, a 
listener would have known that it was not the independent state- 
ment of WINS but of someone with a reason to attack the plain- 
tiff. The force ind injury of the “review's" condemnation is ag- 
gravated and intensified, as Martin intended it should be, by its 
falsely seeming to be «he spontaneous, unbiased utterance of Jef- 
fers as WINS's literary critic. Apart from ail other consider- 
ations, this violation of ti.e Communications Act injured the 
plaintiff. In view of the unlimited latitude that WINS irrespon- 
sibly gave Jeffers in broadcasting material without review or 
supervision (P Br. 13), a private right of action is essentia: 
to effectuate the Act's purpose of preventing misuse of the 
broadcast medium. Had Martin been compelled to disclose its spon- 


sorship, as the iaw .4yguires, *ere would have been no "review." 


PCINT V 
Jeffers 
Plaintiff denies every item of Jeffers! defense on 
material issue of fact other than his statement that he made the 
tape that was broadcast as his "review" (P Br. 28-34). She de- 


nies that Jeffers ever bought her book, and Jeffers is unable to 


~3ha 


Say where or when he bought it (P Br. 32). She denies he ever 
wrote the review, and Jeffers has produced no writing to show he 
n these matters, as throughout its decision, the Court 
below has determined issues of fact against plaintiff with no 
evidence cited to support its findings. When the Court below 
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credentials as a bona fide book reviewer and her evidence that 
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his review" oO 1@r bDOOk was completely contrary to all his past 
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On all of the foreroinz, the decision appealed from 
should be reversed and the case remanded to the United States 


District Court for trial. 


Respectfully submitted, 


WINDELS & MARX 

51 West 51 Street 
New York, ‘ew York 10019 
212 977 9690 
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